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1 Samples of laws or rules of practice appli-
cable to letters of credit and other independ-
ent undertakings include, but are not lim-
ited to: the applicable version of Article 5 of
the Uniform Commercial Code (UCC) (1962, as
amended 1990) or revised Article 5 of the UCC
(as amended 1995) (available from West Pub-
lishing Co., 1/800/340–9378); the Uniform Cus-
toms and Practice for Documentary Credits
(International Chamber of Commerce (ICC)
Publication No. 500) (available from ICC Pub-
lishing, Inc., 212/206–1150); the United Nations
Commission on International Trade Law
(UNCITRAL) Convention on Independent
Guarantees and Standby Letters of Credit
(adopted by UNCITRAL 1995) (available from
UNCITRAL, 212/963–5353); and the Uniform
Rules for Bank-to-Bank Reimbursements
Under Documentary Credits (ICC Publica-
tion No. 525) (available from ICC Publishing,
Inc., 212/206–1150); as any of the foregoing
may be amended from time to time.

overlimit fees, annual fees, cash ad-
vance fees, and membership fees. It
does not ordinarily include appraisal
fees, premiums and commissions at-
tributable to insurance guaranteeing
repayment of any extension of credit,
finders’ fees, fees for document prepa-
ration or notarization, or fees incurred
to obtain credit reports.

(b) Authority. A savings association
located in a state may charge interest
at the maximum rate permitted to any
state-chartered or licensed lending in-
stitution by the law of that state. If
state law permits different interest
charges on specified classes of loans, a
federal savings association making
such loans is subject only to the provi-
sions of state law relating to that class
of loans that are material to the deter-
mination of the permitted interest. For
example, a federal savings association
may lawfully charge the highest rate
permitted to be charged by a state-li-
censed small loan company, without
being so licensed, but subject to state
law limitations on the size of loans
made by small loan companies. Except
as provided in this paragraph, the ap-
plicability of state law to Federal sav-
ings associations shall be determined
in accordance with § 560.2 of this part.
State supervisors determine the degree
to which state-chartered savings asso-
ciations must comply with state laws
other than those imposing restrictions
on interest, as defined in paragraph (a)
of this section.

(c) Effect on state definitions of inter-
est. The Federal definition of the term
‘‘interest’’ in paragraph (a) of this sec-
tion does not change how interest is
defined by the individual states (nor
how the state definition of interest is
used) solely for purposes of state law.
For example, if late fees are not ‘‘inter-
est’’ under state law where a savings
association is located but state law
permits its most favored lender to
charge late fees, then a savings asso-
ciation located in that state may
charge late fees to its intrastate cus-
tomers. The savings association may
also charge late fees to its interstate
customers because the fees are interest
under the Federal definition of interest
and an allowable charge under state
law where the savings association is lo-
cated. However, the late fees would not

be treated as interest for purposes of
evaluating compliance with state
usury limitations because state law ex-
cludes late fees when calculating the
maximum interest that lending insti-
tutions may charge under those limita-
tions.

§ 560.120 Letters of credit and other
independent undertakings to pay
against documents.

(a) General authority. To the extent
that it has legal authority to do so, a
savings association may issue and com-
mit to issue letters of credit within the
scope of applicable laws or rules of
practice recognized by law.1 It may
also issue other independent undertak-
ings within the scope of such laws or
rules of practice recognized by law,
that have been approved by OTS (ap-
proved undertaking). Under such let-
ters of credit and approved undertak-
ings, the savings association’s obliga-
tion to honor depends upon the presen-
tation of specified documents and not
upon nondocumentary conditions or
resolution of questions of fact or law at
issue between the account party and
the beneficiary. A savings association
may also confirm or otherwise under-
take to honor or purchase specified
documents upon their presentation
under another person’s independent un-
dertaking within the scope of such laws
or rules.

(b) Safety and soundness consider-
ations—(1) Terms. As a matter of safe
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and sound banking practice, savings as-
sociations that issue letters of credit
or approved undertakings should not be
exposed to undue risk. At a minimum,
savings associations should consider
the following:

(i) The independent character of the
letter of credit or approved undertak-
ing should be apparent from its terms
(such as terms that subject it to laws
or rules providing for its independent
character);

(ii) The letter of credit or approved
undertaking should be limited in
amount;

(iii) The letter of credit or approved
undertaking should:

(A) Be limited in duration; or
(B) Permit the savings association to

terminate the letter of credit or ap-
proved undertaking, either on a peri-
odic basis (consistent with the savings
association’s ability to make any nec-
essary credit assessments) or at will
upon either notice or payment to the
beneficiary; or

(C) Entitle the savings association to
cash collateral from the account party
on demand (with a right to accelerate
the customer’s obligations, as appro-
priate); and

(iv) The savings association either
should be fully collateralized or have a
post-honor right of reimbursement
from its customer or from another
issuer of a letter of credit or an inde-
pendent undertaking. Alternatively, if
the savings association’s undertaking
is to purchase documents of title, secu-
rities, or other valuable documents, it
should obtain a first priority right to
realize on the documents if the savings
association is not otherwise to be reim-
bursed.

(2) Additional considerations in special
circumstances. Certain letters of credit
and approved undertakings require par-
ticular protections against credit,
operational, and market risk:

(i) In the event that the undertaking
is to honor by delivery of an item of
value other than money, the savings
association should ensure that market
fluctuations that affect the value of
the item will not cause the savings as-
sociation to assume undue market
risk;

(ii) In the event that an undertaking
provides for renewal, the terms for re-

newal should be consistent with the
savings association’s ability to make
any necessary credit assessments prior
to renewal; and

(iii) In the event that a savings asso-
ciation issues an undertaking for its
own account, the underlying trans-
action for which it is issued must be
within the savings association’s au-
thority and comply with any safety
and soundness requirements applicable
to that transaction.

(3) Operational expertise. The savings
association should possess operational
expertise that is commensurate with
the sophistication of its letter of credit
or independent undertaking activities.

(4) Documentation. The savings asso-
ciation must accurately reflect its let-
ters of credit or approved undertakings
in its records, including any accept-
ance or deferred payment or other ab-
solute obligation arising out of its con-
tingent undertaking.

§ 560.121 Investment in state housing
corporations.

(a) Any savings association to the ex-
tent it has legal authority to do so,
may make investments in, commit-
ments to invest in, loans to, or com-
mitments to lend to any state housing
corporation; provided, that such obli-
gations or loans are secured directly,
or indirectly through a fiduciary, by a
first lien on improved real estate which
is insured under the National Housing
Act, as amended, and that in the event
of default, the holder of such obliga-
tions or loans has the right directly, or
indirectly through a fiduciary, to sub-
ject to the satisfaction of such obliga-
tions or loans the real estate described
in the first lien, or the insurance pro-
ceeds.

(b) Any savings association that is
adequately capitalized may, to the ex-
tent it has legal authority to do so, in-
vest in obligations (including loans) of,
or issued by, any state housing cor-
poration incorporated in the state in
which such savings association has its
home or a branch office; provided (ex-
cept with respect to loans), that:

(1) The obligations are rated in one of
the four highest grades as shown by the
most recently published rating made of
such obligations by a nationally recog-
nized rating service; or
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